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ALL | KNOW ABOUT MUSIC
ISTHAT NOT MANY PEOPLE EVER REALLY HEARIT.
AND EVEN THEN, ON THE RARE OCCASIONS
WHEN SOMETHING OPENS UP WITHIN,
AND THE MUSIC ENTERS, WHAT WE MAINLY HEAR,
OR HEAR CORROBORATED, ARE PERSONAL,
PRIVATE, VANISHING

EVOCATIONS.

--James Baldwin

Sonny s Blues



INTRODUCTION
The aiminal justice system has srved as a pill ar of strength in American
Society. It establishes norms of condict deemed accetable, and dfers the means
by which uracceptable conduwct can be deterred and punshed. As asociety, we

lookto “the law” for order, guidance and the alministration d justice

Interestingly enough the doser one looks at the law the lesscertainty and
stability one sees. The law’s appeaance & a pill ar of strength fades into the
badkground d conflict ridden circumstances, judicial process human values and
human dscretion, all of which are necessary to gvethe law life. For the mother
whose dild has been taken violently, for the defendant awaiti ng the voice of truth,
the law has nolivingimpad apart from determinations reated through ou
judicial process It isthe process with all of its comporents and variety, which
ultimately determines the law’sread. Therefore, it isthe processwhich is, in
fad, thelivinglaw. Thelaw’s effedivenessisthe dfedivenessof the process
The values which emanate from the law are the values expressd throughthe

process

In the United States this processconsists, in large part, of the jury system.
Twelve ordinary men and women from the community analyzethe evidence
presented, determine what fads exist, and apply the law to those fads. Itis
asumed that the jurors are impartial and withou bias, so that the fads can be

determined, the law applied, andjustice alministered withou the interference of



personal idiosyncrasies. Yes, justice must be alministered throughapplicaion d
the law to the fads as they are determined to exist, withou the interference of
personal bias and impartiality. Thisway, despite the complex and varied process
that determinesthe law’sread, it isthe law that spe&s, nat the individual, and
justiceis forthcoming. As Chief Justice Marshall suggested in 1803 our judicial
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system is one “of laws, not of men.”” It isthe law which providesfor justicein

our society. Orisit?

THE EMPIRICIST VIEW: A REPRESENTATION WITHOUT REALITY
The nation that our judicial system is one “of laws, nat of men”--despite
our very human jury system--depends on ndions of human perception that have
their origin in eighteenth century empiricist though.” These nations, diredly
tracedle to the ideas of leading empiricist thinkers such as bhnLocke, Jeremy
Bentham, and John Stuart Mill , were utili zed by legal professonals entrusted with
delineding the nature of truth itself and refining the most eff edive techniques and
procedures for attainingit.” These enpiricist notions are, to this very day, the
foundition uponwhich Anglo-American evidencelaw and fad-finding procedures

rest.’

Acoording to empiricist thouglt, the external world of nature was a “neutral
redm of bodes and forces exhibiting dscoverable regularities or laws, aredm
whaly independent of the internal mind.”® Accompanying this belief in a neutral,
external redity was atheory of language and referencethat assumed adired and

nonproblematic corresponcence between the external redity and categories of



thougtt.” Thus, there could be an exad fit between language and the entiti es that
make up the phenomenal world “because the meaning d words s fixed bythe
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nature of the thing to which they refer”'--words were simply considered the name

for objedsin the world.”

Althoughthe empiricists believed that the mind inhabits aredm discrete
from matter, the mind was thouglt to have dired accessto the world throughthe
senses.” To the empiricists, the external world was considered the sole source of
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knowledge and was believed to produceideas in the mind through®impulse.”™ In
the empiricists world, “truth” is objedive, singuar, and self existent."
Accordingly, the adequacy of any judicia inqury isthe extent to which it
acarately receaves the true nature of redity.”” Somethingis objedively true to the
extent that “it is conneded to or caused by an ‘objed,” something ‘out there

detached from the observer.”*

The empiricist understanding d human perception, redity and truth have
provided ou American legal system with its understanding d “impartiality,” an
understanding which hasin turn helped define requirements for juror qualificaion
and the rules governing jury seledion.* In acmrdancewith the understanding o
human perception and the nature of truth outlined abowve, jurors cgpable of arriving
at truth must be freefrom, or able to set aside, subjedive atributes which might
influencetheir perception o the evidencethey are tasked with assessng.™
“Impartiality” isunderstoodas “detached oljedivity” in which jurors “enter upon

the trial with minds open to thase impresgons which the testimony and the law of



the cae ough to make,” and leare behind subjedive dtributes which might color
their perception o the evidence® Accordingly, our jury seledion procedures,
such as the peremptory chall enge, enable liti gants to exclude jurors if they susped
that the jurors’ life experience has provided a personal, partial vantage point from
which they will observe and reason.”’ According to the empiricist view, “complete
effacanent of the human observer is the qualification sin quanor’*® in the search

for truth.

THE CONTEXTUALIST VIEW: A REALITY WITHOUT
REPRESENTATION

Our judicia system’s slent premise @mncerning the nature of human
perception has been attadked by all of the intellecual disciplinesthat once
suppated it."” These disciplines have raised doulis about the unproblematic
accesghility of the external world and the unproblematic relation between the
external redity and the representations by which it is understood® “ The mental
mirrors onto which redity isrefleded have mme to be seen as cid artifads, a
product of their time and dace ...... [T]he mind hes come to be seen nd asa
mirror refleding exad images of redity, but as alens throughwhich external

redity isrefraged.””

These disciplines now favor the cntextualist view of human perceptionin

which

observation canna serve & the bedrock for knowledge, as the empiricists
believed, becaise human beingsladk the kind d dired accessto the



phenominal world that an epistemology based onexperiencerequires. All
experienceis mediated by preexisting knawvledge structures, constell ations
of asaumptions, interests, and pupaoses that filter and arganize perception
asit occurs. And kecaise the minds that take the world in are aproduct of
their time and dace their representations of redity are likewise socially
condtioned and partia to some degree Models of the world are never
simply prints of afully formed external redity. Rather, representations of
redity are shaped by the values and pupases of their human creaors. How
the world appeas will t o some degreebe aproduct of the cdegories that
inform perception.”

We may asuume that something adher than us exists, but we know it
only within the contours of a purely socia and hstoricd--a human--
apparatus.... Though o can change interpretive frameworks or move badk
and forth between frameworks, it is not possble to shed or look keyond ore
or ancther culturally speafic interpretive matrix. Redity cannd have a
form that isits own, much lessone that is knowable, becaise form, like
language, is an entirely human creaion. Thus, whatever form we dtach to
redity belongsto us, not toit. Asaresult, an “apped to the fads’ canna
resolve competing truth claims.”

Althoughthe intellecdual disciplines of our time have discredited the
empiricist view of human perception, the mntextualist understanding o human
perception hes barely had any impad on ou thinking abou fadsin ajudicial
context. The prevaili ng attitude in ajudicial context is dill that the “law is what
nealsto be interpreted” and that “fads are merely true or false.”* Our judicial
systems definition d impartiality continues to adhere to the anpiricist view of
human perception, and in acerdance with this, the rulesin ou judicial system

refled it aswell.

REALITY IN THE COURTROOM
Interestingly enough the empiricist understanding d human perceptionis
nat adhered to by liti gants or refleded in their manner of courtroom functioning.

It isa common and widespread belief amongtrial lawyersthat a caeiswon a



lost at the jury seledion stage; nat because an impartial panel is an essential
requirement for afair and acarate trial, but because the corred slant of partiaity
isthougt to be essential.”® Our current jury seledion procedures, such as the
peremptory challenge (existing for purpases of achieving “impartiality”) are

utili zed by liti gants to exclude varied life experience onthe jury panel.”® During
voire dire, attorneys do everything they can to identify and sea jurors who hdd
beli efs that will | ead them to accept and prefer the atorney’s version d events.”’
Indeed, excessve anourts of money are spent and an entire industry of jury
consultation has developed to provide the most efficient and eff edive means of
doing so.”® Implicit in this, then, is the recogrition that the personal, and
necessarily partial, experiences of jurorsis esential to establishing “truth.” The
forthcoming freedom or deah of the defendant in a caital case, therefore, has
everythingto dowith who sitsin judgment of him. Justice under the law,
therefore, has as much or more to dowith persuasionthan proof. Thetruthis
that “the fads never spe&k for themselves. There is no transcendent perspedive,
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no God s eye paint of view from which the world appeasasit redly is.

Acknowledging that juror’s perception d evidenceis mediated by personal
knowledge structures, assumptions, and interests that filter and co-creae the
evidence ait is percaved, has dartling consequences for our judicial system.
Thisisespedally truein light of the well established and accepted undcerstanding
that jurors do much more than smply determine the wntour of fadsin agiven
case. Much more than determining the fads at issue, jurors provide quasi-legal
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standards such as “reasonableness”™ In addition, jurors are often asked to



determine whether the defendant had the requisite “intent” to commit the aime.
The fad that such determinations are in dspute and require resolutionis itself
evidencethat the physicd events at issuein trial are themselves inadequate
indicaors in making such determinations. By definition, the juror’s determination
of intent and what is “reasonable” must rest on her own foundition--a founcdetion
of persond life experiencewhich has no presence & “evidence” in the curtroom.
The juror must seach the depths of her own understanding d people and events--
an uncerstanding inseparable from the one who hes acquired it. Thus, the
administration d justice, the law, necessarily consists of fadors sich as wedth,

educdion, age and racewhich contribute to juror identity.

The @ncept of impartiality which ou justice system now adheres to dces
not alow for theinclusion d varying perspedives and representation d varying
life experiences. As mentioned abowve, impartiality is now understoodas being
freefrom, or having the aility to pu aside, personal subjedive qualiti es that
might color one’ s view of the evidence This concept of impartiality in ou system

failsto take acourt of a shocking truth:

[Blecause dl perceptionis dependent onthe interpretive goparatus of the
juror, ‘truth’ isinvariably relative to a community that shares the same
conventions of interpretation. No perspedive can claim priority onthe basis
of privileged accessto the ‘truth.” The only ground onwhich to say any
point of view can assert priority is onthe basis that it commands the
greaest agreament.””

In thislight, the empiricist view of human perception which pasits an

external redity that is knowable by a mind freeof partiality, and the rules of jury



seledion which provide for the exclusion d “partial” (and suppasedly “biased”)

perspedives, is trouding indeed.

WHAT THE CONTEXTUALIST VIEW TEACHES: WHERE WE ARE &
WHERE WE SHOULD GO
The mntextualist view teades that bias sroud na be equated with
perspedivein ou justice system. Rather than defining impartiaity in the
negative, impartiality shoud be mncaved of as necessarily including varying
partial perspedives. Rather than believing that only those who knaw close to
nothing abou theissuesimplicaed in a cae can beimpartial, our system shoud
recgnzethat those who know absolutely nathing abou the issues are equally
susceptible to an inability to judge--equally partial in their vantage point.** Our
system shoud recgnizethat we risk bias by having atotal absence of the
experience or knowledge that is relevant to the issues and evidence that sufficient
knowledge of awitnesssworld isrequired if the witnesss gatements are to be
uncerstoodin context;” that the ability to truly judge and dedde the fate of a
human being requires osme degreeof commonality. One must know enoughto
judge.”  Inrecogrizing this, our system shoud embracethe notion o “diff used
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impartiality,”™ in which a spedrum of life experienceis valued and considered

esentia in any coll aborative dfort to establish “truth.”

This necessarily requires that our judicial system and the rules which
gowern it refled a sharp distinction between prejudice and prior knowledge, and

resist any tendency to equate them.*® Prejudice shoud be understood as pre-
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judgng--drawing conclusions withou examining. It shoud be understoodas an
inability to examine due to very extreme vantage points which have the dfed of
drowning ou asessment of the evidence Prior knowledge, understanding, or
experience shoud be viewed as necessary in composing a panel of jurors that will
render an impartial and intelli gent verdict. Thus, it shoud be recognzed that
absolute neutrality is not the reference point from which to determine impartiality;
that to assessthe drcumstances at issue, complete ignarancewill prejudice a
defendant because an absence of any experiential basis from which to judgeis
itself prgjudicial. Acknowledgingthe cntextualist view of human perception
teadies us a very important truth: whatever our life experience, we dl judge from
some personal basis and seewithin the shadow of our life experience Because the
evidence must be weighed in relationto ore’s own conceptua frameworks and rot
an independent self existing, accessble, external redity, the juror’s vantage point
Isthe key fador in establishing “truth.” Perhaps our judicial system is, after all,

one of laws and men.

Becaise oursis, in fad, a system of laws, men and women--because justice
has its ourcein the heats and minds of the twelve members of the jury panel--
adherenceto the empiricist notion d impartiality has perpetuated the exclusion d
varying life experiences. Asaresult, we hea a perpetual outcry that what is
considered ajust processto some isinjusticefor others; that “truth” for someis

exclusion for others; that democracy for some still reeks of oppressonfor others.
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History echoes this outcry al too clealy. The voices of women were
excluded from the jury panel in some form aslate & 1961 Inthat yea, the
Supreme Court upheld as “rational” jury seledion procedures excluding women
who dd na affirmatively indicate adesire to serve. Justice Harlan, noting the
“enlightened emancipation of women from the restrictions and protedions of
bygore yeas,” wrote that “woman is gill regarded as the center of home and
family life. We caana say it isimpermissble for a state...to conclude that a
woman shoud berelieved...unless $e herself determines that such serviceis
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consistent with her own speaal resporsibiliti es.

Since 1935when gerrymandering, regppationment and confusing eledion
schemes used to exclude African-Americans were no longer viable, the
peremptory chall enge has been utili zed as the primary means of excluding the
African-American experiencefrom the jury box™ It wasonly ten years ago that
the United States Supreme Court truly addressed the use of preemptory chall enges
to exclude jurors based onrace™ In ddng so, Justice ThurgoodMarshall painted
out that in 1974 of 15 casesin the Western District of Missouri invalving Hadk
defendants, proseautors peremptorily challenged 81% of the bladk jurors.”® In 53
casesinvaving crimina defendants in the Eastern District of Louisiana between
197274, federal proseautors used 689% of their peremptory chall enges against
blad jurors--bladk jurors in the Eastern District of Louisiana made up lessthan
one quarter of the venire."* Andin 13criminal trialsinvolving Hadk defendants
between 19701971in Spartansburg Courty, South Carolina, proseautors

peremptorily challenged 8246 of bladk jurors.”
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Despite the Supreme Court’ s attempts to ded with the discriminatory use of
the peremptory challengg, its discriminatory use continues unabated.” In fad,
exclusion d the African-American experience a the hands of the peremptory
challenge has been so pronourced that Justice ThurgoodMarshall cdled for its

total elimination.” These aejust afew of the many examples our history offers.

The e@roneous understanding d impartiality that pervades our justice
system and the exclusion it perpetuates has consequences which are refleded in
our society at large. In 1991riots svept throughSouth Central Los Angeles, the
community’s chant of “nojustice no peace”rang throughou the nation. Just
weeks ago, riots in Florida blazed for the seandtimein 18 yeas becaise awhite
officer shot and kill ed ablack man. Presently the United States Senate is
Investigating charges that the CIA smugded drugs into the bladk community. The
African-American community is adamant that the dharges are true and continues
protesting the investigation as partial--even as it unfolds. The white community is
far more skepticd. The O.J. Simpson verdict was percaved as corred by the vast
majority of bladk Americans, but was percaved as incorred by a majority of

white Americans. These aejust afew of many examples.

CONCLUSION
Reaognizing the nature of human perception and courtroom “truth” reveds
much abou the division and dvisivenessin ou courtry. It tellsusthat the

strength in ou legal system, asin ou society, must include diversity and nd
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partial neutrality. It tellsusthat perhaps our legal system shoud na venture so far
asto claim human life when the only “truths” we can be sure of achieving are
those that our life experiences allow usto agreeon. Andit tell s us that we must
listen, and in dang so, recognzethat differing vantage points and the truths which
arise therefrom have their own validity--that agreament amonga majority as to
what is commonis naot invalidation d what isnot. And Utimately, it reveds that
in addressng the social issues of our time we must remember that the goparent
line we walk between what is true for us personally, and what istrue for al, is
ultimately aline forever indistingushable from our own heat and mind. Perhaps
here, in reacognzing ou perception’ s unresolvable isolation, we will findwhat is

truly common among s all and ou true strength.
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