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THERE HAVE BEEN TIMES--THERE STILL ARE COUNTRIES AND TIMES, 

WHEN AND WHERE THE RULE, FOUNDED IN JUSTICE AND NATURE, THAT 

THE PROPERTY OF THE PARENT IS THE INHERITANCE OF HIS CHILDREN, 

HAS BEEN INTERCEPTED IN ITS BENIGN OPERATION BY THE CRUEL 

INTERFERENCE OF ANOTHER RULE, FOUNDED IN TYRANNY AND AVARICE-- 

THE CRIMES OF THE SUBJECT ARE THE INHERITANCE OF THE PRINCE.  AT 

THOSE TIMES, AND IN THOSE COUNTRIES, AN INSULT TO SOCIETY BECOMES 

A PECUNIARY FAVOR TO THE CROWN; THE APPOINTED GUARDIAN OF THE 

PUBLICK SECURITY BECOMES INTERESTED IN THE VIOLATION OF THE LAW; 

AND THE HALLOWED MINISTERS OF JUSTICE BECOME THE RAPACIOUS 

AGENTS OF THE TREASURY. 

  

 

                                                        JAMES WILSON
 1 

                                          1804 
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I. Introduction 

 In the United States of America, the Fifth and Fourteenth Amendments to our 

Constitution command that no person shall be deprived of life, liberty or property without 

due process of law.2  The procedural safeguards and fundamental rights founded in these 

words have their origin in the belief that if personal freedom is to be valued and preserved, 

institutional restraints on the arbitrary exercise of government power must be maintained.3 

 

 The enormous scope and increased use of civil forfeiture laws in recent years have 

raised grave concerns about the arbitrary exercise of government power.  Since 1984, the 

federal government alone has conducted more than 200,000 forfeitures, netting over $3.6 

billi on in assets.4  Drug related forfeitures have skyrocketed from $27 milli on in 1985 to 

$875 milli on in 1992 alone.5 

 

 Civil forfeiture is greatly preferred over criminal forfeiture by law enforcement 

authorities because it allows them to operate under the fiction that they are punishing 

“guilty” property instead of a person.6  Consequently, the constitutional protections 

customarily afforded to a defendant in criminal proceedings are absent.  To use civil 

forfeiture statutes, authorities need only show that there was probable cause to believe a 

piece of property was used for an ill icit purpose as defined by statute.  The property is 

then presumed guilty and its owner must either prove its innocence by a preponderance of 

the evidence or lose it altogether.7 

 



 4 

 This paper examines many of the controversial and troubling facets of civil 

forfeiture as it is used today.  Parts II and III will examine the origins and history of civil 

forfeiture in England and the United States.  Part IV will present an overview of the 

primary federal civil forfeiture laws and discuss the typical procedures and standards 

utilized when civil forfeiture proceedings are initiated.  Part V will discuss the relationship 

between federal and state law enforcement agencies as shaped by federal forfeiture laws, 

the incentives which arise as a result, and the practical effects of these incentives on state 

policy and the citizenry.  Part VI will present examples of the abusive practices that have 

become commonplace across the country pursuant to the authority granted under civil 

forfeiture laws.  Part VII will address the plight of innocent owners and the protections 

afforded them by the innocent owner statutory defenses that are provided in a small 

minority of statutes.  Part VIII will discuss the use of informants by law enforcement.  

And finally, part IX will offer suggestions for reform. 

 

II. The Origins and History of Civil Forfeiture 

 

 English common law recognized three kinds of forfeiture: (1) deodand; (2) 

attainder forfeiture; and (3) admiralty forfeiture.8   

 

A. Deodand 

 The deodand was a common law action by which the value of an inanimate object, 

whether directly or indirectly causing the death of a human being, was forfeited to the 

Crown.9  The origins of the deodand extend back to Biblical and Pre-Judeo-Christian 
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practices which viewed the instrument of death as the accused and thereby in need of 

religious expiation.10  While in theory the funds for the liquidated deodand were to be used 

to benefit the deceased by way of providing masses, this objective was gradually lost sight 

of and such forfeitures were soon retained in favor of the crown.11 

 

 Deodand was seriously questioned even prior to the adoption of the United States 

Constitution.  For example, Blackstone, who was not known to be critical of the English 

legal tradition, condemned deodand forfeiture as “superstition inherited from the blind 

days of feudalism.” 12  Likewise, Justice Story viewed it as “ growing out of the avarice of 

the church, and the superstition of the laity, in ancient times.” 13   

 

 While deodand survived in England until 1846, it did not become part of the 

common law tradition of this country.  Some courts and commentators have tried to 

explain modern in rem forfeiture as descending from common law deodand due to the fact 

that modern statutes proceed directly against the property at issue.  But because property 

became deodand only if it caused a human being’s death, because deodand (unlike modern 

forfeiture statutes) was limited to instruments of harm, and because deodands were only 

tried in criminal courts, there is very little evidence to suggest that modern civil forfeiture 

descended from the law of deodand.14  In fact, English courts specifically rejected any 

attempt to analogize the two.15 
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B. Attainder Forfeiture 

 Attainder forfeiture was the largest class of forfeiture at English law and was 

premised on the common law theory that the sovereign retained a superior interest in all 

property.16   If an individual committed a felony or treason, any interest in property owned 

by that individual would revert back to the Crown at the time the felony was committed.17  

The commission of the felony would also lead to “corruption of blood” which rendered 

any inheritance rights, whether or not the heirs were innocent, forfeited as well.18   

 

 While England did not abolish attainder forfeiture until 1870, the Founding Fathers 

view of the nature of property and the proper limitations on government power led them 

to reject attainder forfeiture altogether.  In fact, the Constitution’s framers forbade bill s of 

attainder and placed limitations on punishment for treason by providing that “no attainder 

of treason shall work corruption of blood or forfeiture except during the life of the person 

attainted.” 19  State governments followed the federal government’s lead which largely 

eliminated forfeiture in the early days of the republic. 

 

C. Statutory Forfeiture 

 The third form of forfeiture under English law was statutory forfeiture, which 

involved the seizure of property used in violation of the customs and revenue laws.20 The 

most notable laws in this area were the Navigational Acts of 1660, which were enacted to 

protect and expand upon England’s naval strength.  Under the Acts, most imports and 

exports from England were carried by English ships which protected England’s maritime 

industry from foreign competition.  The Navigational Acts provided for in rem procedures 
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which allowed the Crown to name the offending property as the defendant and prosecute 

the property directly.21  A violation of the Acts  led to the forfeiture of any ill egally 

transported goods as well as the ships that carried them.22  In 1849, England repealed the 

Navigational Acts in favor of free trade.23 

 

 Of the three types of civil forfeiture, statutory forfeiture was the only type to 

become a part of the American legal tradition.  In the Colonial era, American admiralty 

courts enforced the Navigational Acts which, by their terms, were made applicable to the 

colonies.24   After the United States Constitution was ratified, the first Congress enacted 

and passed forfeiture statutes in order to aid the collection of customs duties which, at that 

time, were responsible for providing 80-90% of the federal government’s financial 

resources.25 Forfeiture proceedings were exclusively within the jurisdiction of federal 

courts, and being closely patterned after the Navigational Acts, proceeded in rem as 

opposed to in personam.26 

 

   

 

D. Civil Forfeiture in America: A Historical View  

 The first American cases to uphold civil forfeiture statutes were The Palmyra27 and 

Harmony v. United States,28 also known as “Malek Adhel.” In these early cases the Court 

held that because it was virtually impossible to obtain in personam jurisdiction over 

property owners, proceeding in rem and permitting courts to obtain jurisdiction over 

property was justified as the only means to successfully enforce admiralty, piracy and 
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customs laws.  The Palmyra was decided in 1827 and involved a ship which had been used 

to commit several acts of piracy against other ships in violation of federal customs laws.29  

The United States Supreme Court upheld the forfeiture of the ship despite acknowledging 

that neither the crew on board at the time of seizure nor the owner of the ship bore any 

blame.  The Court reasoned that the owner’s culpabili ty was irrelevant because “[t]he 

thing is here primarily considered the offender, or rather the offense is primarily attached 

to the thing.” 30 

 

 In Malek Adhel, decided 17 years later, the insane captain of a ship erroneously 

perceived threats during voyage and fired several shots at other ships.31  Despite 

acknowledging that the owners of the ship were completely innocent of any wrongdoing,32 

the Supreme Court stated that “The vessel which commits the aggression is treated as the 

offender, as the guilty instrument or thing to which the forfeiture attaches, without any 

reference whatsoever to the character or conduct of the owner.” 33  The Court repeated the 

common law fiction that guilt can attach to the property without reference to the guilt or 

innocence of the owner and justified its reliance by pointing to the guilty property fiction 

and its place in history.34 

 

 The initial justification for the guilty property fiction was significantly expanded 

during the Civil War35 when Congress was forced to respond to Southern rebels who 

evaded prosecution for treason by utili zing the protection of Confederate lines.36 In 

addition, because the rebels were still citizens of the United States and thereby entitled to 
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the constitutional rights due every citizen, the United States Government was incapable of 

forfeiting Confederate property located in the North.37  

 

 To solve this problem Congress passed a confiscation bill which permitted in rem 

forfeitures.38  In 1863, the Kentucky Supreme Court held that the Act was 

unconstitutional.  The Kentucky Supreme Court stated that “[t]hese [in rem] proceedings 

may to-day be the engines of punishment to the rebels, but, in the future, they may be the 

instruments of oppression, injustice and tyranny....” 39  Eight years later, the United States 

Supreme Court upheld the Act as constitutional on the ground that it was an exercise of 

the war power in taking enemy property.40    

 

 In the 1870’s and 1920’s civil forfeiture and the guilty property fiction was further 

expanded by the Supreme Court which upheld the constitutionality of forfeitures for 

violations of tax and prohibition laws.  In Dobbins’s Distill ery v. United States,41 the 

Court again held that the common law did not provide for an innocent owner defense by 

affirming the forfeiture of a lessor’s real property which had been used by the lessee for 

ill egal operations.42  The Court reasoned that the ill egal conduct “attached primarily to the 

distill ery, and the real and personal property used in connection with the same, without 

any regard whatsoever to the personal misconduct or responsibili ty of the owner.” 43 

 

 In the 1920s, the Court decided J.W. Goldsmith, Jr. Grant Co. v. United States44 

and Van Oster v. Kansas.45  Goldsmith Grant involved the forfeiture of an automobile.  

The owner of the automobile argued that under Fifth Amendment Due Process grounds 
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the forfeiture was violative of fundamental rights.46  The Court rejected this argument, 

stating that Congress “ascribe[d] to the property a certain personality, a power of 

complicity and guilt in the wrong” 47 and held that the only material consideration was its 

ill egal use.  According to the Court, the guilt or innocence of the owner was “accidental” 48 

and therefore it upheld the forfeiture. 

 

 Van Oster also involved the forfeiture of an automobile and an owner’s claim that 

she had no knowledge her vehicle was used for an illi cit purpose.49  The Court affirmed 

the forfeiture of the automobile on the grounds that it was used to transport intoxicating 

liquor.  The Court stated that “It has long been settled that statutory forfeitures of 

property entrusted by the innocent owner . . . to another who uses it in violation of the . . . 

laws of the United States is not a violation of the Due Process Clause of the Fifth 

Amendment.” 50 

 

 As one commentator has noted, “Dobbins Distill ery and J.W. Goldsmith deeply 

entrenched the guilty property fiction and broadened the scope of punitive sanctions using 

civil in rem procedures.” 51 

   

 

III. A War on Drugs?: Modern Day Forfeiture Law 

 Civil forfeiture played a very small role in the American legal landscape once the 

problem of piracy faded.52  As noted above, civil forfeiture was utili zed in the prohibition 
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era,53 but fell into disuse soon thereafter.  It was not until 1970 that the civil forfeiture 

revival began.54 

 

 In 1970 Congress enacted special legislation--the Drug Abuse Prevention and 

Control Act--which was designed to be “a formidable weapon in the government’s 

arsenal” 55 against  major drug traffickers and organized crime.  In 1970 it was said that 

gambling was probably the world’s largest business.56  President Nixon’s administration 

estimated that the profits from such ill egal gambling were anywhere “from 20 billi on, 

which was over 2% of the gross national product, to $50 billi on.” 57  An expert who 

testified before the House Committee on the Judiciary in 1970 stated that “If U.S. Steel, 

American Telephone & Telegraph, General Motors, Standard Oil of New Jersey, General 

Electric, Ford Motor Co., IBM, Chrysler, and RCA all joined together into one 

conglomerate merger, they would still be in second place.” 58  A similar argument could be 

made about narcotics traffic which, in 1970, was estimated at $50 billi on annually.59 

 

 One of the Act’s most significant provisions was §511, which was later codified as 

21 U.S.C. §881.60  This provision authorized the civil forfeiture of any contraband or 

property utili zed or acquired in violation of federal narcotics laws. Specifically, §881 

provided for the forfeiture of all controlled substances and all vehicles used to distribute 

such substances.61  In 1978, Congress added §881(6) which authorized the forfeiture of all 

profits from drug transactions in addition to any assets purchased by such profits.62  In 

1984, the Act was amended again when Congress enacted the Comprehensive Crime 

Control Act of 1984.63 The Comprehensive Crime Control Act added §881(a)(7), which 
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authorized federal agents to seize any real property used in any manner to facili tate the 

violation of federal narcotics laws.64  

 

 Under §881, which is typical of other civil forfeiture statutes--both state and 

federal--procedural requirements are extremely lenient.  The Act permits three methods 

for initiating civil forfeiture proceedings: 1) by following the procedures presented in the 

supplemental rules under §881(b);65 2) by obtaining a court ordered warrant;66 or 3) by 

seizing the property without any judicial process when there is probable cause to believe 

the property is subject to civil forfeiture.67  Whatever the means, probable cause is the 

standard which governs. 

 

 Once a forfeiture proceeding has been initiated, the government has the initial 

burden of showing that there was probable cause to believe the property was subject to 

civil forfeiture.68  Once the government establishes probable cause, “the ultimate burden 

shifts to the claimant to prove by a preponderance of the evidence that the property was 

not used in connection with” the violation of law(s) at issue.69  If the claimant fails to rebut 

the government’s proof, the government’s showing of probable cause will alone support a 

judgment of forfeiture.70   

 

 The burden of proof can shift to the property owner because of the legal fiction 

that property forfeitures are forfeitures in rem (against the thing forfeited) as opposed to in 

personam (against the person who owns the thing).  Because the forfeiture action is 

against the thing, the usual array of constitutional protections for an individual enmeshed 
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in criminal proceedings do not apply. As a result, the guilt or innocence of the property 

owner is irrelevant and the government need not prove anything “beyond a reasonable 

doubt.”  In fact, studies indicate that in the vast majority of civil forfeiture cases, no one is 

ever prosecuted for a crime.71   

  

 That a mere showing of probable cause will support the forfeiture of an 

individual’s property has been the target of severe criticism from judges and commentators 

alike. While there is some variation among courts, probable cause most often means that 

the government need only demonstrate reasonable grounds for the belief that the property 

is properly subject to forfeiture, which can be supported by something less than prima 

facie proof, but more than mere suspicion.72  For example, in United Sates v. One 56-Foot 

Motor Yacht Named the Tahuna,73 the requisite level of probable cause was defined by the 

Ninth Circuit Court of Appeals as “whether the information relied on by the government is 

adequate and sufficiently reliable to warrant the belief by a reasonable person” that the 

property was utili zed for an ill egal purpose.74  The United States District Court for the 

District of Massachusetts upheld the forfeiture of a vessel when probable cause was based 

on the government’s subjective belief that the vessel’s use was intended for an ill egal 

purpose.75  In a case involving the forfeiture of money, the First Circuit held that “[t]he 

government need only show that it has probable cause to believe that the money is drug 

related,” and added that “this showing can be made wholly with otherwise inadmissible 

evidence.” 76  The United States District Court for the Southern District of Florida defined 

the government’s burden as “comparatively easy, even for a civil case.” 77  This court went 

on to find that evidence indicating a boat was modified to increase its speed and transport 



 14 

capacity, in combination with the fact that it was found in the vicinity of a recent drug 

transaction, was  sufficient to initiate a forfeiture proceeding.78 

 

 If the statute provides for an innocent owner defense (discussed infra), the 

claimant has the burden of proving by a preponderance of the evidence that she is innocent 

of any wrongdoing.79  Of the nearly 200 forfeiture statutes in the United States today, the 

vast majority do not provide for an innocent owner defense.80   

 

 Section 881(a)(4)(C) and (a)(7) of the Drug Abuse Prevention & Control Act 

provide that no conveyance or interest in real property shall be forfeited by reason of an 

act or omission which the owner establishes was committed or omitted without her 

knowledge or consent.81  But as will be developed below, because the government’s 

burden consists of showing only probable cause that the property is subject to forfeiture, 

and because the owner of the property has the burden of showing a lack of knowledge or 

consent by a preponderance of the evidence,  the innocent owner defense often fails to 

adequately protect citizens whose property is subject to civil forfeiture.82   

 

 While the balance of this paper has as its primary focus forfeitures under §881 of 

the Drug Abuse Prevention & Control Act, it should be noted that to date our Federal 

Congress has enacted over 200 civil forfeiture statutes authorizing forfeiture “for items 

ranging from contaminated food to the pelts of endangered species.” 83 

 

IV. Equitable Sharing and Corrupt Incentives 
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 The Comprehensive Forfeiture Act of 1984 provides for the “equitable sharing” of 

forfeiture proceeds between the federal government and states.84  Under equitable sharing, 

which may or may not involve the federal government in the actual seizing of property, 

state law enforcement agencies can choose to forfeit property under federal laws.   

Consequently, even if the United States government did not participate in the forfeiture, 

state or local law enforcement agencies can still receive as much as 80% of the forfeiture 

proceeds from the federal government.85 This remains true despite the presence of state 

law designating that less than 80% of the forfeiture proceeds should go to law 

enforcement.86 

 

  As a result of the potential 80% “kickback” from the federal government,87 law 

enforcement agencies across the country have an extremely strong incentive to request 

federal adoption of those cases in which they have seized property single-handedly.  This 

incentive is reflected in the degree to which states have utilili zed equitable sharing.  For 

example, the United States has deposited over $1 billi on with state and local law 

enforcement agencies since the Comprehensive Forfeiture Act was adopted in 1984.88  

Equitable sharing has resulted in an immense increase in the amount the United States has 

confiscated in cash and saleable properties: a total of nearly $3 billi on through 1992, with 

an additional reservoir of almost $2 billi on in unsold physical assets.89  Forfeiture receipts 

have continued to double from 1985.  Since 1990, state and local law enforcement 

agencies have received approximately 40% of the total deposits in the federal Asset 

Forfeiture Fund.90       
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  Equitable sharing has two extremely detrimental effects.  First, equitable sharing 

has the effect of subverting state policy.  As mentioned above, many states have 

determined that less, sometimes much less, than 80% of the proceeds from forfeitures 

should go to law enforcement.  In a dozen states, the percentage of proceeds funneled to 

law enforcement from any particular seizure varies from only 10% in New Hampshire to 

50% in Massachusetts.91  In states such as California, 65% of the proceeds will go to the 

enforcement agencies participating in the seizure, minus a percentage for the prosecutors 

office.92  Seven states allow all of the proceeds to go to law enforcement (though they 

have no guarantee that they will receive all of the proceeds), and in twenty states no 

provision is made for money to go to law enforcement; rather, proceeds are earmarked to 

go into a general fund.  Eleven states have no law on the subject.93 

 

 In addition, many states have determined that forfeiture proceeds should be 

utili zed to address particular social issues that require much needed financing.94  Equitable 

sharing allows law enforcement agencies to bypass state law and involve the federal 

government when it will be of greater benefit to them.95  This dynamic was portrayed 

clearly when a  Congressman asked a federal attorney to explain why in 1987, forty-eight 

percent of all California’s forfeiture proceeds were received through the equitable sharing 

program.  The attorney responded that “The money in California, as I understand it, goes 

to a mental health fund of some sort.  Therefore, there are not many incentives on the part 

of state and local law enforcement to use their own state procedures.” 96  The 

Congressman responded to this by asking whether the attorney was implying that the 

abolition of adoptive forfeiture would result in less forfeiture money.  The attorney’s 
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response was, “Yes sir, in California particularly.” 97  This led the Congressman to 

conclude that the federal government was subverting state law by preventing forfeiture 

funds that are seized by state and local officials from being utili zed for purposes 

designated by state law.98 

 

 In response to the obvious subversion of state law taking place around the country, 

Congress intended to limit adoptive forfeiture in 198999 by ensuring that “property is not 

transferred following utili zation of an adoptive seizure process to circumvent any 

requirement of state law that limits the disposition of property forfeited to state and local 

agencies.” 100  Unfortunately, political pressure from police officers across the country and 

the International Association of Chiefs of Police was too strong.  Congress first postponed 

the time at which the measure was to take affect by two years and eventually revoked it 

altogether.  Today adoptive forfeiture remains fully intact.101 

 

 Second, equitable sharing encourages the opportunity for corrupt practices in that 

it creates the incentive for law enforcement to act with an eye toward personal benefit.  

The individual, acting under the authority of the state, is enabled to use state power for 

personal benefit at the expense of the citizenry.  The reward of serving one’s community, 

of being a “public servant” with the objective of upholding the law, is subverted. 

 

 This corrupt incentive reflects itself in numerous ways.  For example, after a city 

police department received a check for $1.5 milli on in forfeiture funds, the department 

spent $1,235 on the Chief’s Christmas party, $208 on an aquarium, $2,100 on a buffet for 
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policemen who worked on Labor Day, $720 on amusement park tickets, and $32,375 on 

banquets.102 

 

 Little Compton, Rhode Island, which has a population of under 3,500, has a police 

force of seven officers.  The police force received, under an equitable sharing arrangment, 

a total of $4 milli on as its share from a seizure of cash belonging to a hashish smuggler.  

Little Compton had no robberies, no rapes, and no murders in 1993.  After receiving $4 

milli on from the federal government the police chief rewarded the officer mainly 

responsible for the seizure with a Pontiac Firebird and funded his salary for a ten year 

period, including health and retirement benefits at a cost of $720,000.103  The police chief 

also bought a $16,000 wood chipper for the maintenance department, $16,000 for a 

computer system used to monitor the police department’s budget, and almost as much for 

truck maintenance.  The police chief also treated the town to a Fourth of July fireworks 

show and budgeted for a new building for the fire and police department at a cost of $1 

milli on.  In addition, the Little Compton Police Department benefited from new weapons, 

bulletproof vests, cellular phones, video cameras, and heat sensing devices designed to 

seek out hidden criminals.104 

 

 Spending money in this manner is disturbing in that it fails to take account of 

where money is needed; it allows valuable resources obtained by the state, for the state, 

which is governed by the people of the state, to be distributed according to a police chief 

in a manner that benefits his inner circle.  Representative John Conyers of the House 

Committee on Government Operations has acknowledged that although forfeiture money 
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under the equitable sharing plan is supposed to be for law enforcement purposes only, that 

is not the reality.105  Representative Conyers stated:  

 

No one monitors what the spending actually is.  In fact, we know that the basic 
rule of thumb for the Justice Department is......whether it can pass two tests: 1) 
The straight face test, which asks, can you tell me this with a straight face?’ And 2) 
the Washington Post Test, which asks, taken out of context and put on the front 
page of the Washington Post, will i t still l ook good?106 

 

 The disturbing incentives created by civil forfeiture laws have been acknowledged 

at all levels of the criminal justice system. Michael Zelden, former director of the Justice 

Department’s Executive Office of Asset Forfeiture stated publicly that “the desire to 

deposit money into the asset forfeiture fund became the reason for forfeiture, eclipsing in 

certain measure the desire to effect fair enforcement of the laws.” 107  Another Justice 

Department official wrote that “ increasingly you are seeing supervisors of cases saying, 

‘Well, what can we seize?’ when they are trying to decide what to investigate.....They are 

paying more attention to the revenues they can get....and it is skewing the cases they get 

involved in.” 108   A senior Customs official stated that if police had  “a guy with a ton of 

marijuana and no assets versus a guy with two joints and a lear jet, I guarantee you they 

will bust the guy with the lear jet.109  Even federal judges are making their views known.  

One federal court has stated that “More and more courts are voicing frustration at what 

appears to be overreaching by the United States in the drug war, particularly in forfeiture 

cases where law enforcement agencies have a built in conflict of interested because they 

share in the product of seizure.” 110 
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V.  Abuse 

 The overriding objective of civil forfeiture laws is to deprive organized crime and 

drug kingpins of the property utili zed to further their criminal activity.  This is the 

objective which has been voiced again and again by law enforcement agencies, our federal 

legislature, and legislatures across the country.  Gary Copeland, director of the Justice 

Department’s forfeiture office, stated that forfeiture is “particularly effective against the 

intricate financial structures developed by drug traffickers, money launderers, organized 

criminal groups, and other complex criminal organizations.” 111  But evidence suggests that 

civil forfeiture laws have been utili zed, more often than not, against the ordinary citizen.112  

It is from this perspective that one can begin to understand the term “corrupt incentive” 

and the growing sentiment that individual rights are suffering pursuant to civil forfeiture 

laws. 

 

 The abuses taking place under civil forfeiture laws abound; they are a daily 

occurrence across the country.113  Studies have shown that in the overwhelming number of 

civil forfeitures no one is prosecuted for a crime,114 and the property is owned by ordinary 

citizens.  In California, for example, prosecutors conducted over 6,000 civil forfeitures in 

1992;  ninety-four percent of these involved seizures of $5,000 or less.115 

 

 In a ten month study by two reporters from the Pittsburgh Press, 25,000 seizures 

by the DEA were examined.  The study found that 80% of the people who lost their 

property were never charged with a crime and that “most of the seized items weren’ t the 

luxurious playthings of drug barons, but modest homes and simple cars and hard-earned 
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savings of ordinary people.” 116  The study found that only 17 percent of the 25,297 items 

seized by the DEA during the eighteen month time period studied were valued at more 

than $50,000.117   

 

 The Pittsburgh Press study also included an examination of 121 cases in various 

airports, train stations, and bus terminals in which police found no drugs, made no arrests, 

but seized cash anyway.118 

 

 The individual cases comprising these statistics are readily available.  Kevin Perry 

of New Hampshire, a gravel pit laborer, pleaded guilty to the misdemeanor of growing 

four marijuana plants behind his mobile home with his wife, a waitress.119  Mr. Perry and 

his wife paid a small fine as a result.  One month later he received a registered letter 

indicating that his mobile home, worth $22,000, was being seized as property used to 

facili tate the crime.120   

 

 Donald Regan of Montvale, New Jersey, gave a ride to an individual known to 

police; he was stopped and cocaine was found on the passenger.  Both Mr. Regan and the 

passenger were arrested.  Because the passenger insisted that Mr. Regan had no 

connection to him the charges against Mr. Regan were dropped, but the police kept his 

car.121  Mr. Regan fought the forfeiture after the police agreed to return the car to him if 

he paid half of the Blue Book value.  Mr. Regan refused and lost the car in a court battle 

due to the fact that he failed to rebut a showing of probable cause that the car was used to 

facili tate a drug deal.122 
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 Dick Kater was convicted of ill egally catching fish which resulted in a fine.  State 

wildlife agents seized his $6,000 boat.  He has fought this case to the State Supreme Court 

but has yet to receive his boat back.123  In Washington D.C., there are several cases in 

which small amounts of cash have been seized--$4 in one case--without arrests being 

made.124  In another case a woman’s $18,000 automobile was forfeited as a getaway car; 

this woman had been arrested for shoplifting.125  Paul Born lost his home because he used 

his home telephone to arrange a drug deal--the house was not the location of the drug 

deal, nor were any drugs ever present in the house.126  George Jackson lost his twenty-

eight foot boat because authorities found marijuana residue in a concealed 

compartment;127  Linda Bowls lost her Porsche when DEA agents identified less than one 

quarter of a gram of marijuana in it.128 

 

 These are just a few of the many documented cases which portray the extremely 

troubling use of government power under civil forfeiture laws.  The numerous instances of 

abuse have led the president of the National Association of Criminal Defense Attorney’s to 

declare that “civil forfeiture is essentially government thievery.” 129  This sentiment is being 

echoed more and more in the halls of Congress.  Congressman Henry Hyde of Illi nois, in 

testimony before the House Government Operations Committee, testified as follows: 

 

Please enter with me the Kafkaesque world of civil asset forfeiture.  I advise you 
never to buy an airplane ticket at an airport for cash.  This behavior will li kely 
cause the ticket agent to alert police as to a possible “drug dealer” (which can 
potentially result in a reward for the agent).  You will be searched, and if you are 
carrying a large amount of cash it will be confiscated.  Unfortunately for you, you 
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fit the “drug profile.” And be very careful how you leave the plane.  As the 
Pittsburgh Press reported, “agents in Illi nois are told it is suspicious if their 
subjects are among the first people to leave the plane, because it shows they are in 
a hurry.  In Michigan, the DEA says that being the last person off the plane is 
suspicious because the suspect is trying to appear unconcerned.  And in Ohio, 
agents are told suspicions should surface when suspects deplane in the middle of 
the group because they may be trying to lose themselves in a crowd.130 

 

 

VI. Innocent Owners 

 As the early American cases demonstrate, civil forfeiture has been imposed on 

citizens despite claims and evidence of innocence.131  The United States Supreme Court 

has followed the dictates of precedent and has repeatedly upheld the fiction that guilt 

attaches to the property itself, and as such, the innocence of an owner is irrelevant.132 

 

 In 1974, the United States Supreme Court acknowledged, in dicta, the possibili ty 

of an innocent owner defense under the Fifth Amendment’s Takings Clause.  In that case, 

Calero-Toledo v. Pearson Yacht Leasing Co.,133 the claimant leased a yacht to two Puerto 

Rican residents who brought a marijuana cigarette on board.134  The butt of the marijuana 

cigarette was found by authorities, who proceeded to initiate a forfeiture proceeding 

against the yacht.135  The yacht company which leased the yacht argued that the forfeiture 

was a government taking without just compensation because the company was innocent of 

any ill egal conduct or knowledge of such conduct.136  The Court held that under the 

Constitution, Congress could authorize the forfeiture of property used ill egally even when 

the owner did not participate and had no knowledge of the ill egal conduct.137  The Court 

emphasized that the owners exercised judgment and control in leasing the yacht, but 
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implied there may be a narrow exception by distinguishing this situation from one where a 

property owner exercised no discretion in entrusting the property to others.138  The Court 

went on and identified two types of truly innocent owners:  those who have had their 

property taken without “privity or consent,” and those who had done everything that 

“reasonably could be expected to prevent the proscribed use.” 139  The Court stated that 

either of these situations would “give rise to serious constitutional questions.” 140 

  

 A decade after Calero-Toledo was handed down, Congress amended the federal 

civil forfeiture statute to include an innocent owner defense.141  For example, sections 

881(a)(4)(C) and (a)(7) provide that no conveyance or interest in real property shall be 

forfeited by reason of any act or omission established by the owner to have been 

committed or omitted without his or her knowledge or consent.142  In addition, Congress 

provided an innocent owner defense for those that have no involvement in drug 

transactions that take place on their property.  This provision states that, "[N]o property 

shall be forfeited under this paragraph, to the extent of the interest of an owner, by reason 

of any act or omission established by that owner to have been committed or omitted 

without the knowledge or consent of that owner."143   Almost identical provisions apply to 

the forfeiture of drug proceeds144 and conveyances, though the exception for conveyances 

does not apply to owners that act with “will ful blindness.” 145  While these provisions 

appear to completely protect innocent owners, the government still i s required to show 

only probable cause that there was reason to believe the property was subject to forfeiture; 

once this almost routine task is accomplished, the burden is on the property owner to 

prove, by a preponderance of the evidence, that there was lack of knowledge or 
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consent.146  Case law indicates that this can be a difficult and often unsuccessful task.  

Aside from the federal provisions outlined above, the vast majority of almost two hundred 

civil forfeiture statutes in the United States do not provide for an innocent owner 

defense.147 

 

 Because the federal statutory provisions providing an innocent owner defense are 

so much alike, and in some cases identical, courts have felt bound by precedent involving 

the forfeiture of one type of asset, such as real property, to the forfeiture of other assets, 

such as a vehicle.148  In doing so, courts have not interpreted the requirement of 

“knowledge” as knowledge of the act upon which the forfeiture is based.149  Instead, the 

majority of courts consider the property owner’s general knowledge of any past ill egal 

conduct involving the property and view this as depriving the owner of his or her 

innocence.150 

 

 Federal cases involving innocent owner defenses portray the degree to which 

citizens lacking any involvement in the ill egal conduct at issue are actually protected.  For 

example, a common situation in the federal courts involves a drug dealing husband and an 

uninvolved wife.  Case law indicates that a wife who may have had knowledge of her 

husband’s ill egal activity at some point in time, but did not act reasonably to stop it, will 

lose her interest in the home under the forfeiture statutes.151  In discussing what 

“reasonable” means, one commentator has noted that 
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In virtually every published case involving spouses, the wife either had no 
knowledge of, or took no steps to prevent, the ill egal conduct.  Thus, the courts 
have not had occasion to determine the reasonableness of a wife's conduct toward 
her husband, nor have they suggested steps that a wife could reasonably take......... 
One district court, however, did suggest "[a]s pure speculation, [that] perhaps [the 
wife] was required to seek a divorce in order to divorce herself from this possible 
result."152 

 

 In United States v. Sixty Acres,153 the government seized and forfeited an Alabama 

farm and residence because the husband was selli ng marijuana from the property.  The 

wife testified, and other evidence corroborated, that she lived in fear of her husband.154  

The court also heard testimony concerning an interview of the wife’s teenage daughter 

who said she was scared of her father and “did not know what he would do to her mother 

if she talked to [the police].” 155  The court concluded that "'consent' can be implied to a 

wife, even a wife dominated by an overbearing and abusive husband, if that wife takes no 

affirmative action whatsoever to stop her husband's criminal activity . . . except perhaps to 

object verbally in a bland and ineffective way."156   

 

 This same court subsequently granted a new trial for purposes of allowing the wife 

to more thoroughly present evidence concerning fear of her husband.  This subsequent 

evidence included the fact that the husband had served a prison term for beating his first 

wife to death, that he had previously choked his current wife and threatened to kill her if 

she left him, that he drank heavily, and that he owned several guns, including a semi-

automatic rifle.157  Additionally, a witness testified that had the wife gone to the police, 

she would have been kill ed.158   
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 This evidence led the court to dismiss the government’s forfeiture complaint with 

prejudice.159  The Eleventh Circuit subsequently reversed the district court on the grounds 

that the wife’s defense was not adequate in that the evidence she presented did not satisfy 

the elements of duress.  The court concluded that the wife’s generalized fear of 

persecution from her husband was not enough to allow her to “escape the consequences of 

her consent to his ill egal acts.” 160 

 

 Courts have also refused to allow for claims based on children’s future possessory 

interest in property.  For example, in United States v. 6109 Grubb Road, five minor 

children argued that they had a valid possessory and future interest in the property.161  The 

court concluded that the children did not have a possessory or future interest, but rather 

had a mere expectancy of inheritance.162  As such, the court held that the children lacked 

standing to oppose the forfeiture.  The court stated that  

 

While we are not unmindful of the grave consequences arising from the forfeiture 
of a ' family home' where minor children are involved, we are constrained by the 
clear language of the statute.  If some further exemption is to be carved out of 
§881 for the benefit of minor children, it must be done by Congress.163 
 

 Another category of cases commonly found in the federal courts concerns the  

forfeiture of parents’ property due to the ill egal conduct of children.  As one commentator 

has described, the majority of cases involve  

 

older, single mothers who work  full time and own a modest home.  These mothers 

often live with their adult or minor children who frequently have young children of 
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their own.  The number of family members ranges from as few as five to as many 

as eighteen.  The older children may have keys to the home or a separate room or 

apartment that they may share with siblings.  In each case, at least one of the 

children becomes involved in drug use and drug sales, usually a small time street 

level dealer.164 

 

 In United States v. 19 & 25 Castle Street, the parents were aware of their 

children’s involvement with drugs in the past.165  The evidence suggested, however, that 

the parents believed the involvement with drugs had ceased.166  The evidence also 

suggested that the four adult male children concealed their continued drug involvement 

and repeatedly lied to their parents concerning their drug activities.167  Despite this 

evidence, the court concluded that the parents had “knowledge” of drug distribution from 

the property at issue.168 

 

 On appeal, the Second Circuit considered the effort made by the parents to help 

the children overcome their involvement with drugs: they sent three children to Florida to 

get away from the drug infested environment near home; they made efforts to get one 

child into a drug rehabili tation program; they confronted drug dealers in the area and 

requested that they leave the area which resulted in retaliatory attacks on their home; and 

they regularly reported narcotics activity to the police.169 This was not enough for the 

Second Circuit which affirmed the district court’s ruling on appeal.170  The Second Circuit 

indicated that to avoid forfeiture the parents should have engaged in searches of the 

premises for drugs and drug related activity,171 and stated that “ it would not have been 
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unreasonable for them to ask the police to take some action in regard to the narcotics 

activity at their dwelli ng.” 172  The parents lost their home. 

 

 In a similar case, a single mother with a fifth grade education lost her home.173  

The court stated that 

 

she should have called the police department or the Drug Enforcement Agency for 
help with her children....She did not throw her daughters out of the house because 
she was concerned about providing shelter for their young children.  Although Ms. 
Jenkins’ maternal love and concern for her grandchildren are certainly 
commendable, her actions do not constitute reasonable efforts to prevent the use 
of her property in the drug transactions.... [I] t seems unduly harsh to order the 
forfeiture of Easter Mae Jenkins' h ome.  Although loss of the family dwelli ng will 
somewhat punish Sharon, the perpetrator of the offenses, Easter Mae Jenkins will 
bear the full effect of the forfeiture. She loses the home that she prudently 
purchased with proceeds from her husband' s wrongful death settlement because 
she continued to provide for her daughters through hard work even when their 
treatment of her was reprehensible and their respect for her minimal.     
Unfortunately, the law requires this result.  Accordingly, it is hereby ordered, 
adjudged and decreed that the defendant property be and is forfeited to the United 
States of America.174  
 

 When becoming familiar with enforcement of the law as it is executed in the 

context of civil forfeiture, one is compelled to wonder what has happened to the 

recognition that “the Constitution protects the integrity of the family unit and the essential 

right to raise one’s children” as declared by the Supreme Court in Stanley v. Illi nois.175  

What has happened to the rule of law which commands that “ it is cardinal....that the 

custody, care and nurture of the child reside first in the parents, whose primary function 

and freedom include preparations for obligations the state can neither supply nor 
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hinder”?176 What has happened to the basic presupposition that the “tradition of American 

liberty” is in the maintenance of parental authority?177 

  

 Cases like United States v. 19 & 25 Castle Street and United States v. Sixty Acres 

imply that not only can the federal government seize one’s entire home with a mere 

showing of probable cause, but that the government can set standards of behavior 

concerning how parents should relate and respond to the problems of family members and 

seize property when such standards are believed to have been violated.  Such rulings are 

premised on the outrageous notion that personal or family crises are better addressed and 

resolved by an impersonal government than the parents of children. 

 

 

VII. Use of Informants 

  The law of civil forfeiture is further tainted by the liberal use of informants.  Not 

only is property presumed guilty unless proven innocent once the government makes a 

showing of probable cause, but innocence must often be established against the word of an 

unknown informant with information that is largely unsubstantiated.178 

 

 The United States Department of Justice pays up to 25% of the amount forfeited 

per case to informers for their tips.  The Justice Department budget provides 

approximately $25 milli on annually for compensating informers.  In 1991, approximately 

24 informers made between $100,000 and $250,000 providing tips.  In that same year, at 



 31 

least eight informers exceeded the $250,000 mark, one of which received $780,000, 

another receiving $591,000.179 

 

 Paying informants such large sums of money, with little to no requirements for 

who can be an informant, simply corrupts the world of civil forfeiture more than it 

otherwise is.  In September of 1993, the New York Times featured a professional thief 

who had spent 28 years in prison.  He referred to informants as “new bounty hunters” who 

often sell drugs and then set up their customers.  The thief wrote that “A DEA informant 

has more power than an agent can ever dream of,” and stated that “under the tutelage of 

cynical agents, [DEA informants] lied, cheated and did whatever was necessary to make 

the cases and rewards.” 180 

 

 A story aired by CBS in 1992 provides a good example of the problems that can 

arise when using informants.  Bobby Watts, who was facing 35 years in prison for running 

a large scale marijuana operation on his farm, agreed to act as an informant.  Mr. Watts 

told prosecutors that the Cwikla family was storing 300 pounds of marijuana at their 

residence.  Watts subsequently changed the amount to 200 pounds and eventually to one 

pound.  In addition to these varying accounts of the amount of marijuana stored, another 

informant who corroborated Watts’ story failed a lie detector test.  Without searching the 

Cwikla’s residence or verifying Watts’ information further, the Assistant U.S. Attorney 

Leslie Ohta’s office proceeded to seize and initiate a forfeiture proceeding against the 

Cwikla’s home.181 
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 The Justice Department’s policy of offering up to 25% of the amount forfeited is 

not only disturbing to one who uses common sense,  but it is in conflict with long-standing 

rules concerning payment to witnesses.  The ABA  Model Rules of Professional Conduct 

dictate that it is unethical to pay an occurrence witness any fee.182  The ABA Model Code 

on Professional Responsibili ty indicates that a lawyer “shall not pay, offer to pay, or 

acquiesce in the payment of compensation to a witness contingent upon....the outcome of 

the case.” 183  Both sets of rules prohibit contingent fee arrangements with any witnesses, 

including expert witnesses.184 

 

 Informants providing information in civil forfeiture cases will not get paid unless 

property is actually forfeited and liquidated.  This is in direct conflict with the standard 

ethical rules.  No citizens should suffer losing their property to purchased testimony.  It 

creates an obvious conflict of interest which itself casts doubt on the entire process. 

 

 VIII.  Civil Forfeiture Should be Abolished 

   Despite the widespread use and misuse of civil forfeiture, it is an arcane legal 

doctrine which endures in American society simply due to its historical foundation and the 

many advantages it offers to law enforcement.  The historical justifications for civil 

forfeiture simply no longer have a place in contemporary society.  No one actually believes 

that tainted property itself possesses “a certain personality, a power of complicity and guilt 

in the wrong.” 185  Nor does civil forfeiture assist any government in enforcing laws due to 

the difficulty in acquiring personal jurisdiction over offenders.186  As stated by Justice 

Oliver Wendell Holmes, “ It is revolting to have no better reason for a rule of law than 
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that it was laid down in the time of Henry IV.  It is still more revolting if the grounds upon 

which it was laid down have vanished long since, and the rule simply persists from blind 

imitation of the past.” 187 

 

 Civil forfeiture should be abolished completely while leaving criminal forfeiture 

laws intact.  This course of action has several justifications.  First, as a weapon against 

drug kingpins and organized crime, civil forfeiture has failed.  Second, civil forfeiture, 

despite its civil label, is punishment and should therefore be initiated only in a criminal 

context with all of the due process protections inherent to criminal proceedings.  Third, 

abolishing civil and preserving criminal forfeiture laws will resolve problems associated 

with the use of informants.  Fourth, as part of a criminal prosecution, the problems of 

depriving innocent owners of their property will diminish greatly, if not disappear 

completely.  And finally, requiring that all forfeiture of property take place under criminal 

laws will put the burden of proof where it actually belongs and restore the constitutional 

principles promised to every citizen as an essential tenet of American democracy. 

 
A. As a Weapon Against Drugs and Organized Crime  

Forfeiture has Failed 
 

 Forfeiture laws, both civil and criminal, were enacted to fight drug lords and 

organized crime.  Those who backed the 1970 federal legislation repeatedly insisted that 

forfeiture laws would “take the profit out of crime, paralyze drug operations, eradicate the 

criminal infiltration of legitimate businesses and labor organizations and end criminal 

tactics in business and trade unions.” 188  These objectives have not been met. 
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 An examination of forfeitures under federal laws from 1985 until 1994 makes clear 

that as a weapon against drug kingpins and organized crime, forfeiture has failed horribly.  

The value of forfeited properties under civil and criminal forfeiture laws from 1984 to 

1992 has a cumulative value of $2.5 billion.189  The cumulative value from 1984 until 1994 

is far less than $5 billion.190  This must be compared to the annual, not cumulative, value 

of profits made by organized crime and white collar crime which amounts to several 

hundred billion dollars a year.191 Drug profits alone amount to over $50 billion a year.192  

The annual federal budget for drug programs in 1992, according to the National Institute 

for Drug Abuse, was $20 billion,193 more than four times the cumulative forfeiture 

proceeds from 1984 to 1994.  Even the cost of providing medical care to crack babies, 

which amounts to $2.5 billion dollars a year,  is eleven times more than the cumulative 

amount of forfeitures when added up from 1985 to 1994.194  These statistics indicate that 

the financial losses from abolishing civil forfeiture would not be terribly significant.  In 

light of the abusive practices taking place under the guise of a war against drugs, 

abolishing civil forfeiture is exactly what should be done.  

 

B. Civil Forfeiture is Punishment  

 The United States Supreme Court has stated that punishment at the hands of the 

State is not a legitimate goal of a civil penalty.195  Civil forfeiture has its basis in the notion 

that the action is against the property itself, not the person.196 Continued adherence to this 

fiction overlooks the obvious fact that the effect of civil forfeiture is to punish the person, 

often times severely.   
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 As indicated by Jeremy Bentham, property is “not a ‘ thing’ at all, though ‘ things’ 

are the subject of property.” 197  Property is the legally protected “expectation...of being 

able to draw such or such an advantage from the thing in question.” 198  Property is a series 

of complex rights and liabili ties, and to state the obvious, these are rights and liabili ties of 

the person, not the thing.  In today’s society, many of our most precious personal 

freedoms--our opportunities to learn, to achieve, to provide, to remain secure--are directly 

linked to our individual resources, which in turn, derive meaning from the personal 

freedoms they make possible.  When the government seizes the means an individual has 

for living, the government is in fact taking action against the person and is punishing the 

person. 

 

 One need not resort to analyzing the personal experiences of those who have been 

deprived of property to justify the conclusion that civil forfeiture is in fact punishment, and 

therefore criminal in nature. The United States Supreme Court has said so itself.  In fact 

several rulings by the Court have gone so far as to make constitutional rights normally 

afforded only to the criminal defendant applicable in the civil forfeiture context. 

 

 As early as 1886, the United States Supreme Court held that although an in rem 

proceeding is civil in nature, forfeiture has a quasi-criminal character because it is punitive 

as well as remedial.199  The Court declared that it was “clearly of the opinion that 

proceedings instituted for the purpose of declaring the forfeiture of a man’s property... 

though they may be civil in form, are in their nature criminal.” 200   

 



 36 

 In United States v. U.S. Coin & Currency,201 the Court went so far as to say: 

 

From the relevant constitutional standpoint there is no difference between a man 
who “forfeits” $8,674 because he has used the money in ill egal gambling activities 
and a man who pays a “criminal fine” of $8,674 as a result of the same course of 
conduct.  In both instances, money liabili ty is predicated on a finding of the 
owner’s wrongful conduct.202 

 

 In One 1958 Plymouth  Sedan v. Commonwealth of Pennsylvania,203 the Court 

reaffirmed its view that civil forfeiture was quasi-criminal in nature.  In that case, the 

Court reversed the Pennsylvania Supreme Court’s ruling that the Fourth Amendment 

exclusionary rule derived from criminal law and therefore did not apply in civil forfeiture 

cases.  The United States Supreme Court stated that 

  

The [case], though technically a civil proceeding, is in substance and effect a 
criminal one....As, therefore, suits for penalties and forfeitures incurred by the 
commission of offenses against the law are of this quasi-criminal nature, we think 
they are within reason of criminal proceedings for all the purposes of the Fourth 
Amendment of the Constitution.204 
 

 In addition to the Fourth Amendment’s search and seizure clause, the United 

States Supreme Court has extended several other constitutional rights recognized in 

criminal cases to the civil forfeiture context.  In United States v. U.S. Coin & Currency,205 

the defendant failed to report his gambling activities as required by an act of Congress.  

The government proceeded to institute forfeiture proceedings against him.  The defendant 

objected on Fifth Amendment grounds and the government contended that the right 

against self incrimination was irrelevant in the context of civil forfeiture proceedings.  The 

Court disagreed with the government and stated that when 
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the civil forfeiture statutes are viewed in their entirety, it is manifest that they are 
intended to impose a penalty upon those who are significantly involved in a 
criminal enterprise.  It follows....that the Fifth Amendment’s privilege [against self 
incrimination] may be invoked in those proceedings.206 

  

 Other constitutional protections determined by the Court to apply in a civil 

forfeiture context include the Sixth Amendment’s speedy trial guarantee,207 and in 1993, 

the Eighth Amendment’s Excessive Fines Clause.208  

 

 Unfortunately, these cases rest among many others that continue to assert the 

guilty property fiction and uphold civil forfeiture proceedings as civil, not criminal.  For 

example, in One Lot Emerald Cut Stones and One Ring v. United States,209 the 

government sought to forfeit emeralds allegedly imported in violation of customs laws.  

Prior to initiating the civil forfeiture proceeding, the government tried to convict the 

defendant of smuggling, but he was acquitted.210  The defendant claimed he was being 

exposed to double jeopardy in violation of the Fifth Amendment.211  In response to this 

argument, the United States Supreme Court ignored its prior rulings that civil forfeiture 

was quasi-criminal in nature such that it justified application of the Fourth and Fifth 

Amendments.  According to the Court, in this instance, the purpose of the civil forfeiture 

proceeding was remedial, not criminal.212 

 

 This was followed by a similar case in 1984.213 The government prosecuted the 

defendant for selli ng weapons without a license.214  After the jury returned a verdict of not 

guilty, the government initiated a forfeiture proceeding in an attempt to confiscate the 
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weapons.215  In response to the defendant’s argument that he was being exposed to double 

jeopardy in violation of the Fifth Amendment, the Court again selectively emphasized its 

precedent and ruled that Congress intended civil forfeiture to be remedial in nature, not 

punitive.216   

 

 In addition to the Fifth Amendment’s Double Jeopardy Clause, the Court has 

refused to extend the Sixth Amendment’s Confrontation Clause217 and right to counsel218 

in civil forfeiture proceedings. And even within the last year, in Bennis v. Michigan,219 the 

United States Supreme Court reaffirmed its determination that under statutes which do 

not provide for an innocent owner defense, the innocence or guilt of the property’s owner 

is irrelevant.  Justice Rehnquist stated that  

 

a long and unbroken line of cases holds that an owner’s interest in property may be 
forfeited by reason of the use to which the property is put, even though the owner 
did not know that it was to be put to such use....220  We conclude today, as we 
concluded 75 years ago, that the cases authorizing actions of the kind at issue are 
“too firmly fixed in the punitive and remedial jurisprudence of the country to be 
now displaced.” 221 

 

 Notwithstanding the Court’s efforts to define civil forfeiture as civil in nature, one 

can only realistically conclude from both the Court’s conflicting rulings and civil 

forfeiture’s obvious affect on citizens, that it is punitive and criminal in nature.  Yet today 

there are citizens across the country who continue to have their cars, boats, aircraft, 

businesses and even homes taken from them without the constitutional protections 

afforded to major drug traffickers that are prosecuted under the criminal forfeiture statutes 

such as RICO222 and the Continuing Criminal Enterprise Statute.223  Under these criminal 
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statutes, a defendant’s property cannot be forfeited until the government proves, beyond a 

reasonable doubt, in a court of law, that the defendant is guilty of the crime charged.  It is 

absurd that major drug traffickers prosecuted under these statutes are afforded greater due 

process protections than the average citizen who is deprived of the resources he may have 

spent the majority of his life accumulating for the benefit of his children and grandchildren.  

Abolishing civil forfeiture completely will ensure that no punishment is imposed without 

first obtaining a conviction in accord with the dictates of our Constitution. 

 

C. Abolishing Civil Forfeiture will Restore Integrity  
to our Forfeiture Laws 

 
 In addition to the corrupt incentives that current civil forfeiture laws encourage 

and the inverted procedures that place the burden of proof on property owners, the 

integrity of civil forfeiture is poisoned by the use of informants.  These informants are, for 

the most part, criminals with extensive records.  Often informants are selected based on 

arrests and their desire to provide information on people in exchange for getting their own 

charges reduced or dismissed.224  Because of their criminal propensities and their personal 

stake in providing arrests to law enforcement, paid informants have a strong incentive to 

lie. 

 

 Because the identities of informants remain unknown in a civil forfeiture 

proceeding, there is no way for a property owner to attack the veracity of the informant.  

The average citizen, unentitled to paid-for counsel in a civil forfeiture proceeding,225 has 
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no way of finding out whether the informant has a criminal record, a reason to be biased, 

or whether money is being paid for the information. 

 

 As the laws are now written and applied, a dishonorable, deceitful, double-dealing, 

financially compensated informant can be used in civil forfeiture proceedings, and the 

burden of proof is on the property owner to prove herself innocent.  As such, the side 

presenting purchased testimony is given the benefit of doubt. 

 

 By abolishing civil forfeiture and retaining criminal forfeiture statutes, informants 

can remain useful to law enforcement without poisoning the forfeiture process and 

sacrificing the rights of citizens.  In criminal cases, the defendant has the right to confront 

and cross examine his accusers.226  Through cross examination,  information that is 

questionable due to an informant’s criminal past, his bias against the people accused, deals 

with the prosecutor in exchange for testimony, promises of cash rewards in exchange for 

testimony, will all be revealed, taken into account and given weight by twelve impartial 

members of the community in determining the facts at issue and the credibili ty of 

witnesses. 

 

 

 

 D. The Innocent Owner Defense Should be Disproven, Beyond a Reasonable Doubt, 

by the Prosecution in a Criminal Proceeding 
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 In the vast majority of jurisdictions in the United States, affirmative defenses 

arising under civil laws must be proven by the defendant asserting them.227  If civil 

forfeiture remains, statutes which offer an innocent owner defense will li kely continue to 

place the burden of proof on innocent owners;  they will be required to prove that they did 

not have knowledge of or consent to the ill egal activity involving their property.  For the 

overwhelming number of jurisdictions which do not offer an innocent owner defense, 

innocent owners will continue to be victimized by the government. 

 

 By contrast, in the vast majority of jurisdictions in the United States, a defendant in 

a criminal case has the burden of production in setting forth an affirmative defense.228  

Once the burden of production is met by the defendant, the prosecution has the burden of 

persuasion (proof beyond a reasonable doubt) in proving every element of the crime 

charged and disproving the affirmative defense set forth by the defendant.229 

 

 The current standards of proof required to successfully assert an innocent owner 

defense should be abolished along with civil forfeiture in its entirety.  Adequate protection 

of the innocent owner cannot exist when the government has a burden which is even lower 

than the “preponderance of the evidence” standard for plaintiffs in a routine civil case.  As 

the laws are now written, the property owner is required to bear the burden of proving a 

negative--an absence of implied or constructive consent.230  How is one to offer 

affirmative evidence that establishes a negative? 
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 As a part of abolishing civil forfeiture the innocent owner defense should be 

maintained.  In criminal cases, the innocent owner should be required to bear the burden 

of production--i.e., produce enough evidence that a reasonable juror could find that the 

owner was in fact innocent of any wrongdoing.  The prosecution should then be required 

to disprove, beyond a reasonable doubt, the lack of knowledge or consent, either 

constructive or implied, on the part of the property owner. 

 

IX. Conclusion 

 Civil forfeiture is punishment.  Ordinary citizens are presumed guilty and 

innocence must be proven.  Property of all kinds, including the sacred sanctuary called 

“home” which houses parents and children, which provides shelter and warmth, and which 

potentially  carries with it generations of memories, can be seized by government 

authorities relying on what frequently amounts to nothing more than a fiction. 

 

 Civil forfeiture allows citizens to be punished even before having a trial, often 

without any sense of proportionality to the wrong committed,  often without regard even 

to the presence of culpabili ty.   

  

 Civil forfeiture operates without providing a right to counsel, leaving the average 

citizen without the means to navigate through the complexities of the legal system. 

 

 In the name of protecting communities against crime and drugs, citizens are being 

harmed and the bedrock constitutional doctrines upon which this nation was founded are 
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being violated.  It is time to end this abuse by abolishing civil forfeiture altogether.  It is 

time to restore conditions that are favorable to the pursuit of happiness;  restore principles 

that are fundamental to our Constitution; and restore institutional restraints on the 

arbitrary exercise of government power that are essential to the preservation of personal 

freedom. 
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